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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

25th day of November, 2019 

MISC.(J) NO. 94/2018 
(Arising out of T.S. No.56/2018) 

 

Md. Eusuf Ali 
S/o Md. Hussain Ali 
Vill- Tarajan gaon 
Mouza & PS- Dhekiajuli 
District – Sonitpur, Assam   -- Petitioner     

  
-Vs.- 

 (1)   Sri Gangaram Kurmi 
 (2)   Sri Januram Kurmi 

 Both sons of Late Bishnu Kurmi 
 (3)   Smt. Praneswari Kurm 
   Wife of Late Bishnu Kurmi 

All R/o- Katula Pathar 
Mouza & PS- Dhekiajuli 
District – Sonitpur, Assam 

----- Opp. Party 
 
 

A petition under Order 39 Rule 1 and 2 
r/w Sect.151 of Code of Civil Procedure 
and finally came up for hearing on-
11/11/19 in presence of following 
Advocates:-  
 

Ld. Advocate appeared for the petitioner          : - Mr. S. Borah 
Ld. Advocate appeared on behalf of OP  : - Mr. R. Baruah 

 
.  

1. Instant Misc. case arisen out of a petition filed by petitioner Md. Eusuf Ali 

against the O.Ps under Order 39 Rule 1 and 2 R/W section 151 CPC praying 

temporary injunction against the OPs restraining and prohibiting the O.Ps 

and their men, materials, agent and representatives from disturbing the 

petitioner in peaceful possession of the suit land in any manner.  
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Petitioner’s case in, brief: 

2. Petitioner’s case appears to be in a narrow campus is that defendant Nos. 1 

and 2 mortgaged 3 Bigha 2 Kathas 10 Lessas of land covered under Dag 

No.264 of PP No.54 to the plaintiff in the first part of 2017 by receiving an 

amount Rs.1,46,000/- executing a Katcha mortgaged deed and subsequently 

the petitioner along with his father possessing said land without any 

hindrance till 18-01-2018. Thereafter, OP Nos. 1 and 2 offered the petitioner 

to purchase the mortgaged land i.e. 2 Bighas 1 Katha 10 Lessas and 

accordingly sale consideration of Rs.11,50,000/- was fixed out of which 

Rs.5,00,000/- was paid to the OP Nos. 1 and 2 and on 18-01-2018 an 

unregistered Byna-nama was executed. That due to ill health defendant No.3 

could not be present at the time of making the Byna-nama. That said land 

was possessed by the petitioner by cultivating from the year 2017 and OPs 

applied for permission for sale and Lat Mandal’s report reveals that 

permission granted for 1 Bigha 1 Katha of land, but the petitioner has now 

possessing 2 Bigha 1 Katha 10 Lessas of land. Thereafter, on obtaining 

permission, the petitioner asked the OP to execute registered deed but OPs 

wilfully declined to execute the sale deed. Hence, the petitioner prayed for 

passing an order of temporary injunction against the OPs for restraining 

them to dispossess the petitioner from the suit property.  

OPs case in, brief: 

3. Per contra, the OPs filed written objection denying the contents of the 

petition filed by the petitioner. OPs further pleaded that Byna-nama dated 

18-01-2018 is fraudulent and manufactured and those were illegally 

procured by the plaintiff. OPs further pleaded that they are not joint owners 

and possessor of suit land. The OPs further pleaded that one Pakhia Kurmi 

was the original owner and pattadar of land measuring 10 Bighas 3 Kathas 

covered under Dag No.264 of PP No.54 and after his death, his legal heirs 

inherited that land and became the joints owners. Hence, in no point OPs 

were joint owners of the suit land as claimed by the petitioner. It is further 

pleaded that land mentioned in PP No.54 is undivided and there is no 

specific partition amongst the legal heirs of Pakhia Kurmi. The OP further 

denied the mortgage of the suit property and agreement of sale executed by 

the OPs in favour of the petitioner. Hence, it is seen that the OPs 

categorically denied the entire contentions of the petitioner and further 



3 

Misc Case No-94 of 2018 

 

 

 

pleaded that OP and other legal heirs of Pakhia Kurni were in occupation of 

the suit land along with others till 11-10-2018 but on 12-10-2018 in the 

evening the petitioner along with his men armed with deadly weapons 

entered into the suit land and constructed house thereon and said incident 

was informed to Dhekiajuli PS. That OPs never applied for permission of the 

land to the plaintiff and never entered into an agreement of sale with the 

petitioner. Under the circumstances, the OP prayed to dismiss the petition.  

Discussion, Decisions and Reasons thereof: 

4. Both the sides during the hearing of this case failed to adduce any oral as 

well as documentary forms of evidences before this Court. The petitioner 

submitted photocopies of certain documents.  

5. I have carefully travelled through the documents submitted before this Court 

in the light of the contentions of the pleadings of both the sides and heard 

learned counsel of both sides.  

6. In the light of pleadings on record, this court finds that the petitioner 

instituted the suit for specific performance of contract along with other 

consequential reliefs against the OPs. The petitioner further pleaded that 

petitioner possessing the suit land since from the 1st part of 2017 

immediately after the OPs mortgaged the suit land in his favour on receiving 

Rs.1,46,000/-. Thereafter, the OPs with intent to sale the said land entered 

into an agreement of sale with the petitioner on 18-01-2018 and received 

Rs.5,00,000/-. The petitioner further pleaded in his petition that when he 

applied for sale permission it was informed that only 1 Bigha 1 Katha land 

stands in the name of the defendants, even though the petitioner has been 

possessing over 2 Bighas 1 Katha 10 Lessas of land. The petitioner further 

pleaded that O.Ps denied to have executed registered sale deed in favour of 

the petitioner. Per contra, the O.Ps denied the entire facts contended by the 

petitioner and pleaded that petitioner forcefully took possession over the suit 

property on 13-10-2018.  

7. Hence, from the pleadings of OPs it disclosed that the petitioner is now 

under the possession of the suit property. There are many mixed questions 

of law and facts related to mortgage, agreement of sale and possession of 

petitioner needs to be adjudicated to arrive at a proper conclusion of the 

dispute. Furthermore, the facts of denial part of the OPs and forcefully 
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obtaining possession of the suit property needs to be adjudicated in the 

original suit on having a full fledged trial.  

8. Hence, at this stage, without entering into merits of the dispute, this court 

thinks it deem fit to preserve the suit land, so that the subject matter of the 

suit may not be changed due to any aggrasory acts of both the sides. As 

such, without discussing the three golden principles of granting injunction, at 

this stage this court finds that justice would not be defeated if the suit land 

is preserved by passing an order of status-quo till disposal of Main suit 

No.56/18.  

9. Therefore, in the light of the above said discussions, considering the nature 

of submissions coupled with nature of dispute pending between the parties, 

this Court is constrained to opine that the passing an order of status-quo 

over the suit land shall meet the justice.  

O R D E R 

10. Accordingly, an order of status-quo over the suit land is passed and both the 

sides are directed to maintain status-quo over the suit land till final disposal 

of the TS No.56/18.  

11. Both sides shall bear their respective costs.  

12. Instant order is passed by exercising power u/s 151 of CPC.  Misc. (J) case is 

disposed of accordingly.          

 

 

Civil Judge 
Sonitpur, Tezpur 


